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The Staff of the Illinois Commerce Commission ("the Staff"), by and through its counsel,

and pursuant to Section 200.800 of the Commission's Rules of Practice (83 III. Adm.

Code 200.800), respectfully submits its Initial Comments in the above-captione matter.

I. INTRODUCTION

On June 30, 2001, Public Act 92-22 went into effect. P.A. 92-22, Se tion 99.

Among other things, Public Act 92-22 added new Section 13-801 to the lIIin

Utilities Act. lQ., Section 5.

Section 13-801 states, in relevant part, that it:

[P]rovides additional State requirements contemplated by, but not inc nsistent
with, Section 261(c) of the federal Telecommunications Act of 1996 [47 U.S.C. §
261], and not preempted by orders of the Federal Communications Com ission.

220 ILCS 5/13-801 (a)

Section 13-801 further provides, with respect to its application, as follow :

A telecommunications carrier not subject to regulation under an a ternative
regulation plan pursuant to Section 13-506.1 of this Act [220 ILCS 5/ 3-506.1]
shall not be subject to the provisions of this Section, to the extent that this
Section imposes requirements or obligations upon the telecommunications
carrier that exceed or are more stringent than those obligations im osed by
Section 251 of the federal Telecommunications Act of 1996 [47 U.S.. § 251J
and regulations promulgated thereunder.

lQ.

The Illinois Bell Telephone Company (hereafter "SBC") is subject to a ternative

regulation under Section 13-506.1 of the Public Utilities Act. See Order, Illinois Bell

Tele hone Com an : Petition to Re ulate Rates and Char es of Noncom etitive

Services Under an Alternative Form of Regulation, ICC Docket Nos. 92-044 /93-0239

(ConsoL), October 11, 1994 (hereafter "All. Reg. Order"); Order, Illinois Bell T Ie hone

hone
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Network Access Line Rates / Citizens Utilit Board and the Peo Ie of the State of Illinois

v. Illinois Bell Tele hone Com an : Verified Com laint for a Reduction in Illinois Bell

Telephone Company's Rates and Other Relief, ICC Docket No. 98-0252/0335; 00-0764

(consol.) (December 30, 2002) (hereafter "Alt Reg Review Order"). Accordingly, under

Section 13-801, SBC is subject to such "additional State requirements' as the

Commission might prescribe.

In September 2001, SBC1 filed a tariff in purported compliance with S

801, which the Commission suspended on September 26, 2001. Advice

Numerous parties intervened in the subsequent tariff review proceeding; heari gs were

duly held, and evidence taken and argument heard; and on June 11, 2 02, the

Commission entered its Order in the proceeding. Order, Illinois Bell T Ie hone

rovisions related to Section 13-801 of t e Public

Utilities Act, ICC Docket No. 01-0614 (June 11,2002) (hereafter "Sectio 13-801

Order").

On July 11, 2002, SBC sought rehearing of the Commission's Ord r, which

application the Commission denied on July 25, 2002. See Notice of Commissi

(July 15, 2002). SBC then filed a timely Notice of Appeal. See Notice of A ea (August

22, 2002). On the same day, SBC filed a Complaint for Declaratory and Othe

the United States District Court for the Northern District of Illinois seeking fede

of portions of the Commission's Order. See -'-"1I1:.:.:.in..:.::o:.:.:is=-=B=e.:.:..II....:.T-=e..:.::le:.t:::..:..-'=:,.,..::<...-'=::..=..:..'-'==..:..I'---'-'~::....:...:.:~

Wright. et al., Case No. 02 C 6002 (N.D. 111.).

SSC was then doing business as Ameritech Illinois, but has subsequently assumed th business
name "SSC Illinois." See Notice of Change of Firm Name (August 13,2003)
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During the pendency of the federal court matter, two events took pia e which

bear directly on this proceeding. First, the Federal Communications Co mission

entered its Triennial Review Order, which promulgated rules significantly altering

incumbent local exchange carriers' (hereafter "ILECs") obligations with resp ct to the

offering on an unbundled basis of network elements. See Report and Order a d Order

on Remand and Further Notice of Proposed Rulemaking, In the Matter of: Revi w of the

Section 251 Unbundlin

1m lementation of the Local Com etition Provisions of the Telecommunicatio s Act of

1996 I De 10 ment of Wireline Services Offerin

Capability, FCC No. 03-36, CC Docket Nos. 96-98, 98-147, 01-338 (August 1,2003)

(hereafter "Triennial Review Order" or "TRO"). An industry association of IL Cs, the

United States Telecom Association, appealed the Triennial Review Order, and on

March 2, 2004, the United States Court of Appeals for the District of Columb a Circuit

rendered a decision that vacated several of the rules promulgated by the Triennial

Review Order. See U.S. Telecom Ass'n v. FCC, 359 F.3d 554; 2004 U.S. A p. Lexis

3960 (D.C. Cir. 2004) (hereafter "USTA II"). Without going into great detail, the net

effect of the Triennial Review Order and the USTA II decision is to re der the

Commission's Section 13-801 Order at some degree of variance with existin federal

requirements.

After the FCC's promulgation of the Triennial Review Order, but pri r to the

rendition of the USTA /I decision, the Commission moved, in SSC's federal omplaint

case, to have the matter remanded back to the Commission so it could, to t e extent
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possible, reconcile its Section 13-801 Order with the federal scheme. The Dist 'ct Court

granted this relief, finding that:

[T]he Commission's proposed remand is both consistent with t e FCC's
mandate for agencies reconsider their decisions in light of the TRO nd also
assist in winnowing the issues before the court. While it is true that the ICC
cannot declare Section 13-801 preempted or unconstitutional, the I C is not
powerless to revise its decision. The ICC is empowered to (1) recon true the
requirements of Section 13-801, (2) revisit and resolve any ambi uities in
statutory language, and (3) reconsider its application of the statute's
requirements to the particular facts of this case. In reconstruing Sectio 13-801,
the ICC could reach a different conclusion that may resolve some or all f SBC's
claims, or, at least, more accurately define the issues before the court. Because
of its unique experience with the state telecommunications regulatory scheme,
the ICC is in the best position to evaluate in the first instance whether, and to
what extent, the FCC's TRO impacts its decision. The Commissioners' otion for
remand is therefore granted.

Consistent with this course of action, the Commission entered, on June 3, 2004,

an Order reopening this proceeding. See Order Reopening Proceeding (June 23, 2004).

There, the Commission found that:

In view of the changes to federal law made in the T 0 (and
accompanying rules and regulations), and by the court in UST II, the
Commission finds it necessary to reopen this case to recon ider the
Commission's Order in terms of the TRO and the USTA II decisio , and to
amend its Order where required to comport with the terms of those ecisions.
The Commission has reason to believe that federal law has changed so as to
require this case to be reopened. See 83 III. Admin. Code § 200.900.
Accordingly, the Commission determines that this case be reo ened to
determine whether the Commission's unbundling decisions in this ca e are in
conflict with federal law, and, if so, to determine the appropriate u bundling
provisions to be established consistent with Illinois and federal law.

Order Reopening Proceeding at 8-9.

The matter was duly set over for status. A number of parties filed p titions to

intervene, and a schedule for filing of comments responsive to the issues on r opening
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set and subsequently revised so that the parties might offer argument on the effect of

the FCC's promulgation of the UNE Interim Requirements Order. See Order a d Notice

of Proposed Rulemaking, In the MaUer of Unbundled Access to Network EI ments /

Review of the Section 251 Unbundlin

Carriers, FCC No. 04-179, WC Docket No. 04-313, CC Docket No. 01-338 (A gust 20,

2004) ("UNE Interim Requirements Order").

SSC filed its Revised Comments on September 17, 2004, to whi h these

Comments are, in part, responsive.

The Staff notes that SSC has provided, see SSC Comments at 3-29, a

of changes in federal law resulting from the Triennial Review Order, USTA " and the

UNE Interim Requirements Order. The Staff review of this leads it to the concl sion that

SSC has generally provided the Commission with a fair recitation of the state 0 the law.

The Staff will, accordingly, not recapitulate this in detail.

II. STATUTE AT ISSUE

Section 13-801 of the Public Utilities Act, entitled "Incumbent local xchange

carrier obligations", provides that:

(a) This Section provides additional State requirements contemplated by but not
inconsistent with, Section 261 (c) of the federal Telecommunications Act of 1996 [47
U.S.C. § 261], and not preempted by orders of the Federal Commu ications
Commission. A telecommunications carrier not sUbject to regulation nder an
alternative regulation plan pursuant to Section 13-506.1 of this Act [220 IL S 5/13­
506.1] shall not be sUbject to the provisions of this Section, to the extent that this
Section imposes requirements or obligations upon the telecommunicatio s carrier
that exceed or are more stringent than those obligations imposed by Secti n 251 of
the federal Telecommunications Act of 1996 [47 U.S.C. § 251] and re ulations
promulgated thereunder.
An incumbent local exchange carrier shall provide a requesting telecommu ications
carrier with interconnection, collocation, network elements, and access to 0 erations
support systems on just, reasonable, and nondiscriminatory rates, te s, and

6



conditions to enable the provIsion of any and all existing a d new
telecommunications services within the LATA, including, but not limited to, local
exchange and exchange access. The Commission shall require the incum ent local
exchange carrier to provide interconnection, collocation, and network ele ents in
any manner technically feasible to the fullest extent possible to imple ent the
maximum development of competitive telecommunications services offe ings. As
used in this Section, to the extent that interconnection, collocation, or network
elements have been deployed for or by the incumbent local exchange carri r or one
of its wireline local exchange affiliates in any jurisdiction, it shall be presu ed that
such is technically feasible in Illinois.

(b) Interconnection.
(1) An incumbent local exchange carrier shall provide for the facil ties and
equipment of any requesting telecommunications carrier's interconne tion with
the incumbent local exchange carrier's network on just, reasona Ie, and
nondiscriminatory rates, terms, and conditions:

(A) for the transmission and routing of local exchange, and
access telecommunications services;
(8) at any technically feasible point within the incumbent local xchange
carrier's network; however, the incumbent local exchange carrier may not
require the requesting carrier to interconnect at more than one t chnically
feasible point within a LATA; and
(C) that is at least equal in quality and functionality to that provid d by the
incumbent local exchange carrier to itself or to any subsidiary, a iiiate, or
any other party to which the incumbent local exchange carrier provides
interconnection.

(2) An incumbent local exchange carrier shall make available to any r questing
telecommunications carrier, to the extent technically feasible, those ervices,
facilities, or interconnection agreements or arrangements that the i cumbent
local exchange carrier or any of its incumbent local exchange subsi iaries or
affiliates offers in another state under the terms and conditions, but not t e stated
rates, negotiated pursuant to Section 252 of the federal Telecommunica ions Act
of 1996 [47 U.S.C. § 252}. Rates shall be established in accordance with the
requirements of subsection (g) of this Section. An incumbent local xchange
carrier shall also make available to any requesting telecommunications arrier, to
the extent technically feasible, and subject to the unbundling prov sions of
Section 251 (d)(2) of the federal Telecommunications Act of 1996 [47 U.S.C. §
251J, those unbundled network element or interconnection agree ents or
arrangements that a local exchange carrier affiliate of the incumb nt local
exchange carrier obtains in another state from the incumbent local xchange
carrier in that state, under the terms and conditions, but not the stat d rates,
obtained through negotiation, or through an arbitration initiated by the affiliate,
pursuant to Section 252 of the federal Telecommunications Act of 996 [47
U.S.C. § 252]. Rates shall be established in accordance with the requir ments of
subsection (g) of this Section.

(c) Collocation. An incumbent local exchange carrier shall provide for physical or
virtual collocation of any type of equipment for interconnection or access t network
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elements at the premises of the incumbent local exchange carrier on just,
reasonable, and nondiscriminatory rates, terms, and conditions. The equip ent shall
include, but is not limited to, optical transmission equipment, multiplexer , remote
switching modules, and cross-connects between the facilities or equipmen of other
collocated carriers. The equipment shall also include microwave tran mission
facilities on the exterior and interior of the incumbent local exchange carrier's
premises used for interconnection to, or for access to network element of, the
incumbent local exchange carrier or a collocated carrier, unless the incum ent local
exchange carrier demonstrates to the Commission that it is not practic I due to
technical reasons or space limitations. An incumbent local exchange car ier shall
allow, and provide for, the most reasonably direct and efficient cross-conn cts, that
are consistent with safety and network reliability standards, between the fa ilities of
collocated carriers. An incumbent local exchange carrier shall also alow, and
provide for, cross connects between a noncollocated telecommunications carrier's
network elements platform, or a noncollocated telecommunications carrier's
transport facilities, and the facilities of any collocated carrier, consistent w th safety
and network reliability standards.
(d) Network elements. The incumbent local exchange carrier shall provide to any
requesting telecommunications carrier, for the provision of an existing r a new
telecommunications service, nondiscriminatory access to network element on any
unbundled or bundled basis, as requested, at any technically feasible poin on just,
reasonable, and nondiscriminatory rates, terms, and conditions.

(1) An incumbent local exchange carrier shall provide unbundled network
elements in a manner that allows requesting telecommunications c rriers to
combine those network elements to provide a telecommunications servi e.
(2) An incumbent local exchange carrier shall not separate network ele ents that
are currently combined, except at the explicit direction of the requesting arrier.
(3) Upon request, an incumbent local exchange carrier shall com ine any
sequence of unbundled network elements that it ordinarily combines or itself,
including but not limited to, unbundled network elements identified in Th Draft of
the Proposed Ameritech Illinois 271 Amendment (12A) found in Sched Ie SJA-4
attached to Exhibit 3.1 filed by Illinois Bell Telephone Company on or about
March 28, 2001 with the Illinois Commerce Commission under Illinois C mmerce
Commission Docket Number 00-0700. The Commission shall determi e those
network elements the incumbent local exchange carrier ordinarily combines for
itself if there is a dispute between the incumbent local exchange carrie and the
requesting telecommunications carrier under this subdivision of this ection of
this Act.
The incumbent local exchange carrier shall be entitled to recover rom the
requesting telecommunications carrier any just and reasonable special
construction costs incurred in combining such unbundled network elem nts (i) if
such costs are not already included in the established price of pro iding the
network elements, (ii) if the incumbent local exchange carrier charges s ch costs
to its retail telecommunications end users, and (iii) if fully disclosed in a vance to
the requesting telecommunications carrier. The Commission shall etermine
whether the incumbent local exchange carrier is entitled to an special
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construction costs if there is a dispute between the incumbent local xchange
carrier and the requesting telecommunications carrier under this subd vision of
this Section of this Act.
(4) A telecommunications carrier may use a network elements platform
consisting solely of combined network elements of the incumbent local xchange
carrier to provide end to end telecommunications service for the pr vision of
existing and new local exchange, interexchange that includes local, loca toll, and
intraLATA toll, and exchange access telecommunications services ithin the
LATA to its end users or payphone service providers without the r questing
telecommunications carrier's provision or use of any other fac lities or
functionalities.
(5) The Commission shall establish maximum time periods for the i
local exchange carrier's provision of network elements. The maxi
period shall be no longer than the time period for the incumbent local xchange
carrier's provision of comparable retail telecommunications services utilizing
those network elements. The Commission may establish a maximum ti e period
for a particular network element that is shorter than for a compara Ie retail
telecommunications service offered by the incumbent local exchange c rrier if a
requesting telecommunications carrier establishes that it shall perfo mother
functions or activities after receipt of the particular network element t provide
telecommunications services to end users. The burden of proof for esta lishing a
maximum time period for a particular network element that is shorter t an for a
comparable retail telecommunications service offered by the incumb nt local
exchange carrier shall be on the requesting telecommunications carrier.
Notwithstanding any other provision of this Article, unless and ntil the
Commission establishes by rule or order a different specific maxi urn time
interval, the maximum time intervals shall not exceed 5 business day for the
provision of unbundled loops, both digital and analog, 10 business da s for the
conditioning of unbundled loops or for existing combinations of network lements
for an end user that has existing local exchange telecommunications se ice, and
one business day for the provision of the high frequency portion of the I op (Iine­
sharing) for at least 95% of the requests of each requesting telecommu ications
carrier for each month.
In measuring the incumbent local exchange carrier's actual perform
Commission shall ensure that occurrences beyond the control of the i
local exchange carrier that adversely affect the incumbent local xchange
carrier's performance are excluded when determining actual performan e levels.
Such occurrences shall be determined by the Commission, but at a inimum
must include work stoppage or other labor actions and acts of war. E elusions
shall also be made for performance that is governed by agreements ap roved by
the Commission and containing timeframes for the same or similar me sures or
for when a requesting telecommunications carrier requests a longer time interval.
(6) When a telecommunications carrier requests a network elements platform
referred to in subdivision (d)(4) of this Section, without the need for f eld work
outside of the central office, for an end user that has existing local xchange
telecommunications service provided by an incumbent local exchange arrier, or
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by another telecommunications carrier through the incumbent local xchange
carrier's network elements platform, unless otherwise agreed by the
telecommunications carriers, the incumbent local exchange carrier shall provide
the requesting telecommunications carrier with the requested network lements
platform within 3 business days for at least 95% of the requests or each
requesting telecommunications carrier for each month. A r questing
telecommunications carrier may order the network elements platform as is for an
end user that has such existing local exchange service without changi g any of
the features previously selected by the end user. The incumbent local xchange
carrier shall provide the requested network elements platform wit out any
disruption to the end user's services.
Absent a contrary agreement between the telecommunications carrier entered
into after the effective date of this amendatory Act of the 92nd General ssembly
[P.A. 92-22], as of 12:01 a.m. on the third business day after placing the order for
a network elements platform, the requesting telecommunications carrie shall be
the presubscribed primary local exchange carrier for that end user line nd shall
be entitled to receive, or to direct the disposition of, all revenues for all services
utilizing the network elements in the platform, unless it is established tha the end
user of the existing local exchange service did not authorize the r questing
telecommunications carrier to make the request.

(e) Operations support systems. The Commission shall establish inimum
standards with just, reasonable, and nondiscriminatory rates, terms, and c nditions
for the preordering, ordering, provisioning, maintenance and repair, a d billing
functions of the incumbent local exchange carrier's operations support systems
provided to other telecommunications carriers.

(f) Resale. An incumbent local exchange carrier shall offer II retail
telecommunications services, that the incumbent local exchange carrier pr vides at
retail to subscribers who are not telecommunications carriers, within t eLATA,
together with each applicable optional feature or functionality, subject to resale at
wholesale rates without imposing any unreasonable or discriminatory con itions or
limitations. Wholesale rates shall be based on the retail rates charged to nd users
for the telecommunications service requested, excluding the portio thereof
attributable to any marketing, billing, collection, and other costs avoided by the local
exchange carrier. The Commission may determine under Article IX of this Act [220
ILCS 5/9-101 et seq.] that certain noncompetitive services, together ith each
applicable optional feature or functionality, that are offered to residence c stomers
under different rates, charges, terms, or conditions than to other custome s should
not be subject to resale under the rates, charges, terms, or conditions avail ble only
to residence customers.
(g) Cost based rates. Interconnection, collocation, network elements, and 0 erations
support systems shall be provided by the incumbent local exchange arrier to
requesting telecommunications carriers at cost based rates. The i mediate
implementation and provisioning of interconnection, collocation, network lements,
and operations support systems shall not be delayed due to any lack of
determination by the Commission as to the cost based rates. When cost ba ed rates
have not been established, within 30 days after the filing of a petition for t e setting
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of interim rates, or after the Commission's own motion, the Commission sha I provide
for interim rates that shall remain in full force and effect until the cost b sed rate
determination is made, or the interim rate is modified, by the Commission.

(h) Rural exemption. This Section does not apply to certain rural t lephone
companies as described in 47 U.S.C. 251(f).
(i) Schedule of rates. A telecommunications carrier may request the incum ent local
exchange carrier to provide a schedule of rates listing each of the rate elements of
the incumbent local exchange carrier that pertains to a proposed order ide tified by
the requesting telecommunications carrier for any of the matters cover d in this
Section. The incumbent local exchange carrier shall deliver the requested chedule
of rates to the requesting telecommunications carrier within 2 business day for 95%
of the requests for each requesting carrier.
0) Special access circuits. Other than as provided in subdivision (d)( ) of this
Section for the network elements platform described in that subdivision, othing in
this amendatory Act of the 92nd General Assembly [P.A. 92-22] is int nded to
require or prohibit the substitution of switched or special access services by or with a
combination of network elements nor address the Illinois Commerce Com ission's
jurisdiction or authority in this area.

(k) The Commission shall determine any matters in dispute between the i cumbent
local exchange carrier and the requesting carrier pursuant to Section 13-5 5 of this
Act [220 ILCS 5/13-515].

220 ILCS 5/13-801

III. STATUTORY CONSTRUCTION PRINCIPLES

It is clear from the U.S. District Court's order remanding this matter that the

Commission's task on remand is, to the extent possible, to "(1) recon true the

requirements of Section 13-801, (2) revisit and resolve any ambiguities in statutory

employ

SSC argues, as an initial matter, that, with respect to this proceeding, "

established principles of statutory construction to undertake this charge.

language, and (3) reconsider its application of the statute's requirement to the

particular facts of this case." Minute Order. The Commission will have

statutory construction will be more central to the proper construction of section 13-801
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that the rule that 'a statute will be interpreted so as to avoid a construction whi h would

raise doubts as to its validity.' " SBC IB at 32. SBC is wrong. While the principle of

statutory construction SBC cites might possibly be utilized in some of the circu

obtaining in this proceeding, more basic tenets should gUide the Commission's

It is extraordinarily well settled that the interpretation or construction of stat tes is a

question of law, to be decided by the court or tribunal. See, e.g., Matsuda v. Cook

County Employees and Officers Annuity and Benefit Fund, 178 III. 2d 360,

N.E. 2d 866 (1997); Branson v. Dept. of Revenue, 168 III. 2d 247, 254; 659 N.. 2d 961

(1995). When interpreting a statute, the primary objective is to ascertain and g ve effect

to the intent of the legislature. Bruso v. Alexian Brothers Hospital, 178 III. 2d 44 ,451-2;

687 N.E. 2d 1014 (1997); Local Union Nos. 15 51 and 702 International Bro herhood

of Electrical Workers v. III. Commerce Comm'n, 331 III. App. 3d 607, 614, 77 N.E.2d

340, 345-46 (5th Dist. 2002). Legislative intent should be sought primarily from the

language of the statute, People v. Beam, 55 III. App. 3d 943, 946; 370 N.E. 2 857 (5th

Dist. 1977), since the language of the statute is the best evidence of legislati e intent,

Bruso at 451, and provides the best means of deciphering it. Matsuda, 178 III. 2d at

365. Where the statutory language is clear and unambiguous, the plain Ian uage as

written must be given effect without reading into it exceptions, limitations or c nditions

that the legislature did not express and without resorting to other aids of statutory

construction. Davis v. Toshiba Machine Co., 186 III. 2d 181, 184-85,710 N..2d 399

(1999); Philip v. Daley, 339 III. App. 3d 274, 280, 790 N.E.2d 961, 965-66 2nd Dist.

2003) ("when a statute is unambiguous, it must be applied without resort to fu her aids

of constriction, and there is no need to rely upon an [administrative] agency's
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interpretation").2 Thus, the threshold task for a court or tribunal in construing a tatute is

to examine the terms of the statute. Toys UR" Us v. Adelman, 215 III. App. 3d 61, 568;

574 N.E. 2d 1328 (3rd Dist. 1991).

Moreover, it is clear that a court must construe a statute as it is, and may not

supply omissions, remedy defects, or add exceptions and limitations to the statute's

application, regardless of its opinion regarding the desirability of the resul s of the

statute's operation. Adelman, 215 III. App. 3d at 568; cf. Thornton v. Mono Mf . Co., 99

III. App. 3d 722, 425 N.E. 2d 522 (2nd Dist. 1981) (in determining that appli ation of

statute of limitations barring minor's products liability claim was proper, if perha s harsh,

court observed that, where statute is clear, only legitimate role of court is to e orce the

statute as enacted by legislature); Peo Ie ex reI. Racin Bd. v. Blackhawk Raci ,78 III.

App. 3d 260, 397 N.E. 2d 134 (1 st Dist. 1979) (court observed that, though th

Assembly could have enacted a statute more effective in accomplishing its purpose

than the one it did enact, the court was not permitted to rewrite the statute t remedy

this defect).

On the other hand, where the statutory language is ambiguous in hat it is

capable of two or more reasonable interpretations, a court may look to the statute's

legislative history to ascertain the legislature's intent or other aids of statutory

construction. Local Union, 331 III. App. 3d at 614, 772 N.E.2d at 346.

legislative history include the legislative purpose of the statute, the statute's loor and

committee debates, the heading or caption of a statutory section at issue, nd prior

2 A corollary to this rule is that the statute must also be considered within the context of cir umstances
and conditions that produced its enactment, and the object the legislature sought to obtain. C lIins v. Bd.
of Trustees of the Firemen's Annuity & Benefit Fund, 155 III. 2d 103, 112, 610 N.E.2d 1250 (III. 1993).
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versions or drafts of the bill that became law.3 Regardless of whether a tatute is

ambiguous or not, a court should not construe the statute so that it is rendere absurd,

superfluous or meaningless. Matsuda at 366.

Finally, and of some importance to this proceeding is the rule that provid

terms used in a statute are defined in the statute, those definitions govern, and statutory

terms must be construed according to the statutory definitions. Robbins . Sd. of

Trustees of Carbondale Police Pension Fund, 177 III. 2d 533, 540; 687 N.. 2d 39

(1997).

It is Staff's position that the above rules of construction are all the Co mission

needs to interpret Section 13-801. Staff further believes that the Commission' 13-801

Order "got it right the first time" when it interpreted the section, and

interpretation primarily upon the statute's plain language and fundamental

SSC, however, would have the Commission ignore the plain language of Se tion 13-

801, and instead preempt the statute wherever it might find that Section 13-801 conflicts

with federal law. To accomplish this, SSC invokes an exception to the plain anguage

rule: the absurd result exception. Under this exception, SSC Illinois reinter rets the

statute to avoid what it calls the "absurd" result of the Section 13-801 and th 13-801

Order being preempted by a court or the FCC. SSC's mere articulation (and i cessant

reiteration) of this exception, though, is unpersuasive for several reasons.

First, the cases discussing the absurd result exception are all premis

presumption that the legislature did not intend or foresee the results derivin from a

3 .!s!.:. (legislative purpose); Krohe v. City of Bloomington, 329 III. App. 3d 1133, 1136-37, 69 N.E.2d
551,553-54 (4th Dist. 2002) (floor and committee debates instructive); Maiter v. Chica 0 Bd. of Education,
82 III. 2d 373, 386,415 N.E.2d 1034, 1039 (III. 1980) (committee debates instructive); Michi n Avenue
National Bank v. County of Cook, 191 III. 2d 493, 506, 732 N.E.2d 528, 536 (III. 2000) (section heading or
caption); Maiter, 82 III. 2d at 386-38,514 N.E.2d at 1040-41 (comparing prior versions of the st tute).
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plain language interpretation.4 Section 13-801 itself reveals that no such pre umption

can be presumed. Section 13-801 (a) states in no uncertain descriptive terms t at "[t]his

Section provides additional State requirements contemplated by, but not inc

with, Section 261 (c) of the federal Telecommunications Act of 1996, and not p

by orders of the Federal Communications Commission." 220 ILCS 5/13-801 (

"[t]he Commission shall require the incumbent local exchange carrier to

interconnection, collocation, and network elements in any manner technically f asible to

the fullest extent possible to implement the maximum development of co petitive

telecommunications services offerings." Id.

a

Similarly, Public Act 92-22, the legislative act that also included Sectio 13-801,

also amended Section 13-514 of the PUA. Section 13-514

telecommunications carrier from inhibiting competition. 220 ILCS 5/13-514.

92-0022 amended Section 13-514 to explicitly state that a carrier violates the

it, among other things:

(10) unreasonably failing to offer network elements that the Commissi n or the
Federal Communications Commission has determined must be 0 ered on
an unbundled basis to another telecommunications carrier in a m nner
consistent with the Commission's or Federal Communications
Commission's orders or rules requiring such offerings; and

(11) violating the obligations of Section 13-801.

Public Act 92-0022, § 20, eff. June 30, 2001 adding 220 ILCS 5/13-514( 0) and
220 ILCS 5/13-514(11) (emphasis added).

4 People v. Hanna, 207 III. 2d 486, 498-99, 800 N.E.2d 1201, 1207-08 (III. 2003) (collec ing cases)
citing inter alia People ex reI. Cason v. Ring, 41 III. 2d 305, 312, 242 N.E.2d 267 (III. 1968) (when the
literal construction of a statute would lead to consequences which the legislature coul not have
contemplated, the courts are not bound to that construction).
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5

In short, the General Assembly expressly manifested its intent t impose

obligations on SSC beyond those set forth in the Federal Act and the FCC r les. Put

differently, the only thing absurd is SSC Illinois' suggestion that the General ssembly

intended for Section 13-801 to be interpreted in lock step with the Federal Ac and the

FCC's rules.

Second, even assuming arguendo that SBC is correct (which it is not that the

absurd result exception applies, the Commission has no authority to ado t SSC's

position.s As a creature of statute, the Commission has no general powe s except

those expressly conferred by the legislature. Business and Professional Peo Ie for the

Public Interest v. III. Commerce Comm'n, 136 III. 2d 192,244,555 N.E.2d 69 ,716-17

(III. 1990) (emphasis added). Moreover, the Illinois Supreme Court has long i structed

that an administrative agency can neither limit nor extend the scope of its enabling

legislation.6

From this, as SBC has correctly noted, but misapplied,? "an administrative

agency lacks the authority to invalidate a statute on constitutional groun s or to

In addition, it is Staff's view that even a court would not be able to grant SBC Illinois the relief it
seeks based on the legislative history for Public Act 92-0022, the progenitor of Section 13-801 Recently,
on September 22, 2004, JUdge Philip J. Kardis, sitting in the Circuit Court for the Third Illin is Judicial
Circuit, held that the legislature clearly manifested its intent for any provision found uncons itutional or
preempted to be severed from the whole. Bi Sk Excavatin . and other similarl situated v. lIinois Bell,
Case No. 03 L 175, at 7-8 (Madison Cty. Cir. Ct., Sept. 22, 2004). As a result, a court would most likely
sever those portions of Section 13-801 that were found to be preempted by federal law be use while
"the judiciary has the responsibility to interpret a statute, [it] does not have the authority t rewrite a
statute." Citizens Util. Bd. v. III. Commerce Comm'n, 275 III. App. 3d 329, 341, 655 N.E.2d 9 1, 969 (1 st

Dist. 1995).
6 Du-Mont Ventilating Co. v. Dept. of Revenue, 73 III. 2d 243, 247-48, 383 N.E.2d 197 (III. 1978);
Peerless Wholesale Liquors. Inc. v. III. Liquor Control Bd., 269 III. App. 3d 230, 694, N.E.2d 6 0 (1 st Dist.
1998). Cf. Whitman v. American Trucking Ass'n, 531 U.S. 457, 473 (2001) ("We have never suggested
that an agency can cure an unlawful delegation of legislative power by adopting in its discreti n a limiting
construction of [its enabling] statute.").
7 See SBC Illinois Revised Comments, at 31-32 (citing Carpet/and for the prop sition that
"[a]lthough the Commission may not invalidate a statute on constitutional grounds, in luding the
Supremacy Clause, it may employ rules of statutory construction where the statutory text is su ceptible of
alternative interpretations.").
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question its validity." Carpetland U.S.A. v. III. Dept. Employment Security, 2 1 III. 2d

351,397,776 N.E.2d 166, 192 (III. 2002). And, the Commission has similarly ade this

point to clear to SBC Illinois as to the interpretation of Section 13-801 on numerous

occasions.8

Accordingly, the proper course of conduct for SSC is to make its challe

has clearly done) on the record to preserve the issue for appeal. Carpetland, 01 III. 2d

at 397,776 N.E.2d at 192.

The Commission, however, is quite familiar with what it is allowed to d . To the

extent that the Commission determines that portions of Section 13-801 may 0

be preempted by the Federal Act or FCC Rules, the Commission must ake its

concerns known to the General Assembly so that body may decide whether or not to

amend the statute. Peerless, 296 III. App. 3d at 235, 694 N.E.2d at 623. Iso, the

Commission must follow and implement the statute's plain language irrespec ive of its

opinion regarding the desirability of the results surrounding the operation of th

Citizens Util. Sd. v. III. Commerce Comm'n, 275 III. App. 3d 329, 341-42, 65 N.E.2d

961,969-70 (1 st Dist. 1995).

8 See,~, 13-801 Order, ~ 42 ("To the extent that Ameritech's arguments are co strued as
complaining of the action of the legislature, the Commission concludes that it is without auth rity to rule
on such an issue. Rather, as Staff has pointed out on numerous occasions, in the event that Ameritech
believes that the legislature acted in a manner that is preempted by federal law, it has a reme available
to it. Specifically, Ameritech may petition the FCC under Section 253(d) of the FTA, to preem all or part
of Section 13-801, on the grounds that it violates, or is inconsistent with, the federal Act. 47 U.S.C.
§253(d). However, Ameritech cannot hope to successfully raise a preemption argument h re, in this
proceeding. The Illinois Commerce Commission has no authority to declare an Act of the lilin is General
Assembly preempted or otherwise unconstitutional. Accordingly, the Commission cann t consider
Ameritech's argument that federal law preempts the application of Section 13-801, even if it etermined
that such arguments had a scintilla of merit.").
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The Commission, therefore, should discount much of what SSC has urged upon

it, and should determine what latitude it has - under the plain language of Se ..;tion 13­

801 - to amend its Section 13-801 Order.

IV. PREEMPTION PRINCIPLES

The Supremacy Clause, Article VI, cl. 2, of the United States Constitution serves

as the basis for Congress' power to preempt state law. Louisiana Public Service

Comm'n v. FCC, 476 U.S. 355, 368-69 (1986). The single most important factor to

consider in any preemption analysis is the intent of Congress. California Federal

Savings & Loan Ass'n v. Guerra, 479 U.S. 272, 280 (1987).

The Supreme Court, however, has cautioned lower courts to "start with the

assumption that the historic powers of the states [are] not to be supercedE d by [a]

federal act unless that was the clear and manifest purpose of Congress." Rice v. Santa

Fe Elevator Corp., 331 U.S. 218, 230 (1947). In other words, preemption is hot to be

lightly presumed and any doubt as to congressional purpose should be resolve::! against

preemption because "the state[s] [are] powerless to remove the ill effects of [a] decision,

while the national government, which has the ultimate power, remains free tc remove

the burden." Penn Dairies v. Milk Control Comm'n, 318 U.S. 261, 275 (1943).

The Supreme Court has recognized three types of preemption: 1) express; 2)

occupation of the field; and 3) conflict. Cipollone v. Liggett Group, Inc., 505 ).S. 504,

516 (1992). Insofar as neither occupation of the field, nor conflict preemption are

explicitly stated in a federal statute's language, then both of these forms come into play

as grounds for "implied preemption." Hillborouah Ctv. FI. v. Automated Medical

Laboratories Inc., 471 U.S. 707, 713 (1985).
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Since preemption of state law by federal law is a matter of statutory con truction,

the first task is to determine whether the federal statute contains an express pr emption

clause because such a clause "contains the best evidence of Congress' pr emptive

intent." Sprietsma v. Mercury Marine, 537 U.S. 51,123 S.Ct. 518, 526 (2002).

Recently, the i h Circuit stated that since the Federal Act "contains a ge

9

preemption clause," Section 601, a court may not interpret it to preempt sta e law by

implication. AT&T Communications of III. v. Illinois Bell. Tel. Co., 349 F.3d 402, 410 (ih

Cir. 2003), quoting 47 U.S.C. § 601(c), 110 Stat. 56, 143 (1996) (note to 47 U.S.C. §

152) ("This Act and the amendments made by this Act shall not be construed t modify,

impair, or supercede Federal, State, or local law unless expressly so provide in such

Act or amendments"). See City of Dallas v. FCC, 165 F.3d 341, 349-49 (5th ir. 1999)

(where the court explained that Section 601 (c) of the Federal Act "preclude a broad

reading of preemptive authority" and provides a "warning[] against implied

preemption.").

Accordingly, the Federal Act will only preempt state law if it is deter ined that

state law actually conflicts with express provisions of the Federal Act or those CC rules

that were properly promulgated to implement it. Ind. Bell Tele. Co. v. McCarty, 362 F.3d

378, 392 (ih Cir. 2004) citing and quoting 47 U.S.C. § 261 (c), 47 U.S.C. § 51 (d)(3),

and 47 U.S.C. § 252(e)(3). No preemption of state law by implication is permi ted.9 As

the Supreme Court has further explained in a similar context:

State law may also be preempted where the state law at issue presents an obst cle to the
execution of Congress' purpose or frustrates that purpose by interfering with the method Congress
selected to achieve a federal goal even when the state goal is identical to the federal goal. I diana Bell.
Tele. Co. v. Indiana. Uti!. Regulatory Comm'n, 359 F.3d 493, 497 (ih Cir. 2004).
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After the 1996 Act, Section 152(b) [(the provision of the Federal Act that xplicitly
deprives the FCC of regulatory authority over intrastate communicatio s)] may
have less practical effect. But that is because Congress, by exten ing the
Communications Act into local competition, has removed a significant a ea from
the States' exclusive control. Insofar as Congress remained silent, ho ever, §
152(b) continues to function. The [FCCl could not, for example, reg ate any
aspect of intrastate communication not governed by the 1996 Act on th theory
that it had an ancillary effect on matters within the Commission's primary
jurisdiction.

AT&T v. Iowa Uti!. Bd., 525 U.S. 366, 851 n. 8 (1999).

Moreover, contrary to what SSC will most likely argue, the TRO's state

10

the states "amend their rules and to alter their decisions to conform to our rule " has no

legal effect. TRO, ~ 195. As the D.C. Circuit aptly explained in its USTA "deci ion, the

FCC's statement "does not constitute final agency action" and is little mor than a

"general prediction." USTA II, 359 F.3d at 594; 2004 U.S. App. Lexis 3960 t 107-8.

While FCC is expressly authorized to preempt state law under Section 253( ) of the

Federal Act, and has done so on several occasions,10 the FCC itself has m

that "[p]arties seeking preemption must supply [the FCC] with credible and robative

evidence that the challenged requirement" is preempted "as a threshold

Arkansas Preemption Order, ~17. As a result, as Staff

occasions, until SBC files a preemption claim with the FCC and the FCC nters an

order, the TRO's statement has no preemptive effect upon Section 13-801 and the

Commission 13-801 Order.

Moreover, in the Triennial Review Order, the FCC spoke directly to t is issue,

stating that:

See 47 U.S.C. § 253(d); In the Matter of American Communications Services Inc: MCI
Telecommunications Cor: Petitions for Ex edited Declarato Rulin Preem tin Arkansas
Telecommunication Re ulato Reform Act of 1997 Pursuant to Section 251 252 and 53 of the
Communications Act of 1934, as amended, CC Docket No. 97-100, 14 FCC Rcd 21579, 215 7 v. 43, 1l
16 n 43 (FCC ReI. Dec. 9, 1999) ("Arkansas Preemption Order').
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We do not agree with incumbent LECs that argue that the sates are
preempted from regulating in this area as a matter of law. If Congress intended
to preempt the field, Congress would not have included section 251 (d) 3) in the
1996 Act. We likewise do not agree with those that argue that the st tes may
impose any unbundling framework they deem proper under state la ,without
regard to the federal regime. These commenters overlook the specific estraints
on state action taken pursuant to state law embodied in section 251 (d)(3), and
the general restraints on state actions found in sections 261 (b) and (c) 0 the Act.
Their arguments similarly ignore long-standing federal preemption princ pies that
establish a federal agency's authority to preclude state action if the a ency, in
adopting its federal policy, determines that state actions would thwart th t policy.
Under these principles, states would be precluded from enacting or mai taining a
regulation or law pursuant to state authority that thwarts or frustrates th federal
regime adopted in this Order.

TRO, ,-r192 (footnotes omitted)

While the FCC stated that: "It will be necessary in those instances for th subject

states to amend their rules and to alter their decisions to conform to our rules ,r, TRO,

,-r195, it is clear that the FCC conceived such rules and decision to be those mposing

additional unbundling obligations "in the course of a rulemaking or during the eview of

an interconnection agreement[.]" TRO, ,-r194. The FCC found that "state action whether

taken in the course of a rulemaking or during the review of an interc nnection

agreement, must be consistent with section 251 and must not "substantially pr vent" its

implementation[.]" Id. This is in contrast to the Commission order at is ue here,

undertaken to review a tariff implementing state statutory obligations. It cann t be said

that the FCC expected state Commissions, in reconsidering their rules or rders, to

invalidate state statutes.

This view is shared by the U.S. District Court, which, in

proceeding to the Commission, found that:

ing this

While it is true that the ICC cannot declare Section 13-801 pre mpted or
unconstitutional, the ICC is not powerless to revise its decision. The ICC is
empowered to (1) reconstrue the requirements of Section 13-801, (2) r visit and
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resolve any ambiguities in statutory language, and (3) reconsider its ap lication
of the statute's requirements to the particular facts of this case. In rec nstruing
Section 13-801, the ICC could reach a different conclusion that may resolve
some or all of SSC's claims, or, at least, more accurately define the issue before
the court.

Minute Order

Thus, as a threshold question, if the Commission determines that some rovision

of Section 13-801 may be preempted either by the express provisions of the Fe eral Act

or the FCC's rules implementing that act, the Commission ought to reconsider ts order

to determine if the Commission may, within its bounds as a creature of state statute,

avoid the possible preemption while still upholding the legislative directive of Se tion 13-

801. To accomplish this task, Staff offers the Commission three guiding principl s:

~ Section 13-801 is not preempted to the extent that it overlaps and s
consistent with the Federal Act or FCC rules;

~ Section 13-801, on the other hand, may be preempted to the exte
overlaps with, is inconsistent with, and substantially prevents the
implementation of the Federal Act or FCC rules; and

~ Section 13-801 is not preempted to the extent that it is broader th n the
Federal Act, and the Federal Act is silent as to those areas of intr state
communications as articulated by the Supreme Court above.

In the discussion that follows below, Staff examines the provisions of Se tion 13-

801 and categorizes each provision based on the guiding principles set forth ab ve.

v. CONSTRUCTION OF SECTION 13-801 CONSISTENT WITH FEDERA LAW

SSC's obligations under Section 251 of TA 96 include offering network lements

at rates established pursuant to the particular and unique (to the Federal Ac) pricing

22



standards of Section 252 (d). These Section 251 obligations are set forth ge erally in

Section 251 (c)(3):

The duty to provide, to any requesting telecommunications carrier for t e
provision of a telecommunications service, nondiscriminatory access 0

network elements on an unbundled basis at any technically feasible poi t
on rates terms and conditions that are just, reasonable a d
nondiscriminatory in accordance with the terms and conditions of t e
agreement and the requirements of this section and section 252. n
incumbent local exchange carrier shall provide such unbundled netwo k
elements in a manner that allows requesting curious to combine su h
elements in order to provide such telecommunications service.

47 U.S.C. §251 (c)(3)

"Section 251" elements must meet the so-called necessary and impair tandard

of Section 251 (d)(2):

In determining what network elements should be made available f r
purposes of subsection (c)(3), the Commission shall consider, at a
minimum, whether -

(A) access to such network elements as are appropriate care n
nature is necessary; and
(B) the failure to provide access to such network elements would
you hear the ability of the telecommunications carrier seeki g
access to provide the services that it seeks to offer.

47 U.S.C. §251 (d)(2)

The general pricing standard applicable to network elements that eet the

necessary and impair standard is set forth, in turn, in Section 252(d)(1):

Determinations by a State commission of the just and reasonable rate
for the interconnection of facilities and equipment for purposes of
subsection (c)(2) of section 251, and the just and reasonable rate for
network elements for purposes of subsection (c)(3) of such section --

(A) shall be--
(i) based on the cost (determined without reference to a rate-of­
return or other rate-based proceeding) of providing the
interconnection or network element (whichever is applicable),
and
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(ii) nondiscriminatory, and
(B) may include a reasonable profit.

47 U.S.C. §251 (d)(1)

This Section 252(d)(1) pricing standard applies only to Section 251 ele

is the defining characteristic of elements that meet the necessary and impair sta dard of

Section 251. As noted by the FCC in the Triennial Review Order:

Congress established a pricing standard under section 252 for netwo k
elements unbundled pursuant to section 251 where impairment is found 0

exist.

TRO, ,-r656

Pursuant to its authority under TA 96, the FCC established TELRI as the

specific appropriate pricing standard under Section 252(d)(1) for Section 251 e ements,

47 C.F.R. §51.505, a standard subsequently approved by the U.S. Suprem Court.

Verizon v. FCC, 535 U.S. 467, 475; 122 S. Ct. 1646, 1654; 152 L. Ed. 2d 7 1,715;

2002 U.S. Lexis© 3559 (2002). Thus, TELRIC pricing is the crucial and

attribute of network elements provided pursuant to the requirements of Section

In addition to its Section 251 obligations, SBe must offer network

pursuant to Section 271 of TA96. The requirements of Section 271 (c)(2)(b) (iv, (v), (vi)

and (x) are of particular significance:

Access or interconnection provided or generally offered by a B II
operating company to other telecommunications carriers meets t e
requirements of this subparagraph if such access and interconnecti n
includes each of the following:

(iv) Local loop transmission from the central office to the
customer's premises, unbundled from local switching or other se ices.

(v) Local transport from the trunk side of a wireline local
exchange carrier switch unbundled from switching or other servic s.

(vi) Local switching unbundled from transport, 10 al loop
transmission, or other services.

24



(x) Nondiscriminatory access to databases and a sociated
signaling necessary for call routing and completion.

47 U.S.C. §271 (c)(2)(B)(iv), (v), (vi), (x)

Significantly (and unlike Section 251 (c) obligations), these Sec ion 271

requirements do not turn on any "necessary and impair" standard or test. 1 Section

271 (c)(2)(B)(iv)-(vi) and (x) ("Checklist items 4-6 and 10") obligate SBC t provide

unbundled access to local loops, transport, switching and certain datab

signaling. These obligations are separate, distinct from and in addition

obligations under Section 251 (c). 12

The FCC clarified in the Triennial Review Order the distinct and

nature of the requirements of Section 271 Checklist Items 4-6 and 10:

[T]he requirements of section 271 (c)(2)(B) establish an independent
obligation for BOCs to provide access to loops, switching, transport,
and signaling regardless of any unbundling analysis under section 251.

TRO,1l7

Checklist items 4 through 6 and 10 do not require us to impose
unbundling pursuant to section 251 (d)(2) [i.e., the "necessary and
impair" standard). Rather, the checklist independently imposes
unbundling obligations, but simply does so with less rigid
accompanying conditions.

TRO, 11650

SBC's

11

12
Section 13-801 Order"m 41-43,73-77,82,222
47 U.S.C. §271 (c)(2)(B)(iv)-(vi)
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The Triennial Review Order also explicitly clarified that the fun amental

difference between Section 251 and these Section 271 unbundling obligatio s lies in

pricing:

[W]e conclude that section 271 requires BOCs to provide unbundled
access to elements not required to be unbundled under section 251,
but does not require TELRIC pricing.

TRO,1[659

Under the no impairment scenario, section 271 requires the e
elements to be unbundled, but not using the statutorily mandated r te
under section 252.

Id., 1[656

This relationship between Section 251 and Section 271 unbundling 0 ligations

illuminates the following fundamental principle (and fact): network element u bundling

obligations that differ from those of Section 251 can coexist and be wholly onsistent

with Section 251 requirements. The practical significance of this is t at such

independent unbundling obligations need not be limited to elements that eet the

necessary and impair standard of Section 251. At the same time,

independent obligations to unbundle elements that do not meet the

impair standard need not employ Section 251 TELRIC pricing.

As with Section 271 at the federal level, PUA Section

independent unbundling obligations applicable to SBC (in this instance at he state

level). Also as with Section 271 obligations, these independent Sectio 13-801

unbundling obligations need not be limited to elements that satisfy Se tion 251

necessary and impair requirements in order to be wholly consistent with Se tion 251
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requirements. Rather, the key limitation is that TELRIC pricing (the essential

to the necessary and impair test) cannot be employed if the required co

between separate and independent unbundling obligations is to be maintained.

In this proceeding, the Commission can ensure the required co

between independent federal and state unbundling obligations by clarifying tha

13-801 unbundling obligations do not involve or require TELRIC pricing. Rath r, these

section 13-801 obligations reqUire pricing consistent with the provisions of Se tion 13-

801(g):

Interconnection, collocation, network elements, and operations supp rt
systems shall be provided by the incumbent local exchange carrier 0

requesting telecommunications carriers at cost based rates. T e
immediate implementation and provisioning of interconnection, collocatio ,
network elements, and operations support systems shall not be delay d
due to any lack of determination by the Commission as to the cost bas d
rates. When cost based rates have not been established, within 30 da s
after the filing of a petition for the setting of interim rates, or after t e
Commission's own motion, the Commission shall provide for interim rat s
that shall remain in full force and effect until the cost based ra e
determination is made, or the interim rate is modified, by the Commissio

220 ILCS 5/13-801 (g)

In order to maintain the required consistency between independent u

obligations, the cost-based rates of Section 13-801 (as applied to elements th t do not

meet the federal necessary and impair standard) cannot be TELRIC rates.

non-TELRIC cost standard must apply to such elements. TELRIC rates co tinue to

apply (whether at the state or federal level) to elements that do satisfy th federal

necessary and impair standard.

Proper application under Section 13-801 of non-TELRIC cost-based rates (to

elements not satisfying the necessary and impair standard) ensures consist ncy with
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Section 251 of TA 96. However, it remains at least theoretically possible t at such

Section 13-801 pricing could conflict with federal pricing requirements for the"

elements of Section 271.

The federal pricing standards for Section 271 elements that do not eet the

necessary and impair test are set forth in the FCC's TRO:

[W]e find that the appropriate inquiry for network elements
required only under section 271 is to assess whether they are priced
on a just, reasonable and not unreasonably discriminatory basis - the
standards set forth in sections 201 and 202.

TRO, 1[656

The U.S. Circuit Court of Appeals for the District of Columbia Circuit, u held this

conclusion, finding that:

[W]e see nothing unreasonable in the Commission's decision to
confine TELRIC pricing to instances where it has found impairment.

U.S. Telecom Ass'n v. FCC, 359 F.3d 554, 589; 2004 U.S. App. Lexis
3960 at 93 (D.C. Cir. 2004) ("USTA II").

Accordingly, the non-TELRIC cost-based rates for certain elements provided

pursuant to Section 13-801 must not conflict with the "just, reasonable and not

unreasonably discriminatory" standards of Sections 201 and 202 of the federal ct. As

demonstrated above, the required consistency does not mean, however, that rates for

elements provisioned pursuant to Section13-801 must be identical to any rates found by

the FCC to satisfy the pricing standards of Section 201 and 202.

There is no reason to believe that cost-based rates required by PUA S

801 (g) would be inconsistent with the pricing standards of Section 201 and 2 2 of the

1996 Act. To the extent Section 13-801 non-TELRIC cost-based pricing

respect more "stringent" than Section 201 and 202 pricing requirements (as
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elements that do not satisfy the necessary and impair standard), this

consistent with the authority reserved (and preserved) to the Commission und r various

provisions of the federal Telecommunications Act.

Finally, in this respect it is useful to note an elemental similarity bet een the

requirements of federal Section 271 and PUA section 13-801. As the FCC

Section 271 of TA 96 applies - with good reason - to a select handful of all i cumbent

local exchange carriers:

Section 251, by its own terms, applies to all incumbent LECs, and
section 271 applies only to BOCs, a subset of incumbent LECs.1985 In
fact, section 271 places specific requirements on BOCs that were not
listed in section 251 [of the Act]. These additional requirements reflect
Congress' concern, repeatedly recognized by the Commission and
courts, with balancing the BOCs' entry into the long distance market
with increased presence of competitors in the local market.

TRO, 11655

The opening paragraph of Section 13-801 describes - again with good r ason - a

similarly limited application:

This Section provides additional State requirements contemplated by,
but not inconsistent with, Section 261 (c) of the federal
Telecommunications Act of 1996, and not preempted by orders of the
Federal Communications Commission. A telecommunications carrier
not subject to regulation under an alternative regulation plan pursuant
to Section 13-506.1 of this Act shall not be subject to the provisions of
this Section, to the extent that this Section imposes requirements or
obligations upon the telecommunications carrier that exceed or are
more stringent than those obligations imposed by Section 251 of the
federal Telecommunications Act of 1996 and regulations promulgated
thereunder.

220 ILCS 5/13-801 (a)

In each case, additional and specific requirements placed upon SBC ( nd other

similarly situated carriers) reflect a deliberate and purposeful balancing, or tr deoff, for
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benefits that correspondingly and uniquely accrue to SSC (and similarly situated

carriers).

VI. CLAIMS OF PREEMPTION AS TO SPECIFIC STATUTORY PROVISI
ELEMENTS

SSC urges the Commission to modify several aspects of its Sectio 13-801

Order. See SSC IS at 34 et seq. It argues that portions of the Commissio 's Order

permit

enhanced extended loops ("EELs") to terminate other than in a collocation arra

decided pursuant to Section 13-801 (d)(3), requiring SSC to offer unbund ed local

switching for enterprise customers,13 to combine certain elements, and

must be conformed to existing federal limitations. .!.Q. at 34-38, 52.

SSC further contends that the Commission's decision with respect 0 SSC's

obligation to provide a network elements platform, pursuant to Section 13-80 (d)(4) is

inconsistent with federal law and must be revised. SSC IS at 38-42, 52-3.

and in a related contention, argues that the Commission's decision to req ire SSC

access to "splitters" on an unbundled basis is incorrect in the light of federal law, and

must be revised . .!.Q. at 42-43, 53. SSC further contends that the Commission' decision

to include the SSC terminating switch as part of a Section 13-801(d)(4) network

elements platform in toll call situations - thereby preventing SSC from ssessing

terminating access charges - must also be revised . .!sl at 43-4, 53. SSC also

the Commission's decision to permit purchasers of a Section 13-801 (d)(4 network

elements platform to resell transport to long distance carriers for the p rpose of

13 SBe further contends that the same analysis should apply to a number of servi lelements
associated with unbundled local switching, including shared transport, directory assistanc , operator
services, signaling, and the L1BD database. See SBe IB at 51.

30



providing intraLATA toll service; SBC contends that this requirement cannot sta d. lQ. at

44-5,53.

SBC next argues that the Commission's decision to dispense with a un cessary"

requirement for collocation of equipment is infirm in the light of federal law. S C IB at

45-8, 54. Finally, it argues that the Commission's requirement that SBC file t

respect to its Section 13-801 obligations cannot be reconciled with federal law. d. at 48-

53.

As noted above, however, SBC's contentions must be, to a significan degree,

discounted. The Commission is not merely engaged in reinterpreting its Sectio 13-801

Order here; rather, it is attempting to determine whether and to what extent he plain

language of Section 13-801 prevents it from reinterpreting its Section 13-801 0 der.

The Commission should be guided to a significant degree by its own fi

the Section 13-801 Order. There it determined that:

Further, to the extent that Ameritech has argued here, as well as in oth r areas,
that various Sections of the Federal Act require State Commissions to act in a
certain way when dealing with issues under federal law, Ameritech ha pointed
us to nothing in the Telecommunications Act of 1996 that directs itsel to state
legislatures. To the extent that Ameritech's arguments are const ued as
complaining of the action of the legislature, the Commission concludes that it is
without authority to rule on such an issue. Rather, as Staff has pointe out on
numerous occasions, in the event that Ameritech believes that the Ie islature
acted in a manner that is preempted by federal law, it has a remedy av ilable to
it. Specifically, Ameritech may petition the FCC under Section 253(d) of he FTA,
to preempt all or part of Section 13-801, on the grounds that it violat s, or is
inconsistent with, the federal Act. 47 USC 253(d). However, Ameritec cannot
hope to successfully raise a preemption argument here, in this procee ing. The
Illinois Commerce Commission has no authority to declare an Act of t e Illinois
General Assembly preempted or otherwise unconstitutional. Accordi gly, the
Commission cannot consider Ameritech's argument that federal law reempts
the application of Section 13-801, even if it determined that such argum nts had
a scintilla of merit.
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Our conclusion is that the legislature intended that the situation n Illinois
be different than that required by the FCC and that we have no choi e but to
enforce and give effect to that decision.

Section 13-801 Order, ~~42-43

The Commission's approach was correct. If Section 13-801 provi es clear

direction as to legislative intent, the Commission's job is done - as, indeed, the U.S.

District Court recognized. The Staff will demonstrate where such guidance is p esent, or

is lacking.

A. Unbundled Local Switching to Enterprise Customers

Section 13-801 (d) of the Public Utilities Act, entitled "Network E ements",

provides that:

The incumbent local exchange carrier shall provide to any r questing
telecommunications carrier, for the provision of an existing or a new
telecommunications service, nondiscriminatory access to network ele ents on
any unbundled or bundled basis, as requested, at any technically feas ble point
on just, reasonable, and nondiscriminatory rates, terms, and conditions.
220 ILCS 5/13-801 (d)

Section 13-801 (d)(3) provides that:
Upon request, an incumbent local exchange carrier shall combine any equence
of unbundled network elements that it ordinarily combines for itself, inc! ding but
not limited to, unbundled network elements identified in The Dra of the
Proposed Ameritech Illinois 271 Amendment (12A) found in Schedu e SJA-4
attached to Exhibit 3.1 filed by Illinois Bell Telephone Company on or about
March 28, 2001 with the Illinois Commerce Commission under Illinois C mmerce
Commission Docket Number 00-0700. The Commission shall determ ne those
network elements the incumbent local exchange carrier ordinarily co bines for
itself if there is a dispute between the incumbent local exchange carrie and the
requesting telecommunications carrier under this subdivision of this ection of
this Act.
220 ILCS 5/13-801 (d)(3)

Of considerable significance to this discussion is the fact that the General

Assembly has defined "network elements" as follows:
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"Network element" means a facility or equipment used in the provIsion of a
telecommunications service. The term also includes features, functi ns, and
capabilities that are provided by means of the facility or equipment, inclu ing, but
not limited to, subscriber numbers, databases, signaling syste s, and
information sufficient for billing and collection or used in the transmission routing,
or other provision of a telecommunications service.
220 ILCS 5/13-216

In its Section 13-801 Order, the Commission made it quite clear that: "t]here is

simply no indication that the legislature, in enacting Section 13-801 (d)( ) or in

reclassifying certain business lines as competitive, intended that the UNE c mbining

requirement would depend upon the type of end-use customer served by a r questing

carrier." Section 13-801 Order, ,-r165.

This is borne out by another portion of the Section 13-801 Order, in Co mission

addressed an issue similar to SSC's argument that the Commission should not

to provide enterprise switching. Specifically, SSC's contention there that it oug t not be

required to offer unbundled access to switching to CLECs for the purpose 0 serving

customers with four or more lines in those areas of the largest 50 MSAs we e ILECs

make EELs available. Section 13-801 Order, ,-r434. Under the federal standard existing

at the time, SSC was correct in this assertion. See Third Report and Order a d Fourth

Further Notice of Proposed Rulemaking, ~253, 278, 285, 288, 290, 298, In t e Matter

of 1m lementation of the Local Com etition Provisions of the Telecommunications Act of

1996, FCC No. 99-238; CC Docket No. 96-98; 15 FCC Red 3696; 1999 F

5663; 18 Comm. Reg. (P & F) 888 (November 5, 1999)(hereafter "UNE Reman Order")

(ILECs need not unbundled local switching for CLECs serving customers wit four or

more lines in density zone 1 of the largest 50 metropolitan statistical areas, provided

that the ILECs offer nondiscriminatory access to EELs).
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The Commission, however, rejected this argument on the basis that the lain text

of Section 13-801 did not countenance or permit such an exception, stating that

The final matter relates to [SSC's] "switch carve-out' reservation frights,
under which it seeks to retain the ability to no longer offer ULS to re uesting
carriers providing services to end users having in excess of four voi e grade
lines. [SSG] argues that any contrary interpretation would violate secti n 261 (c)
of the federal act, which requires state commissions to establish ac ess and
interconnection obligations that are consistent with the requirements 0 Section
251. [SSG] asserts that this result must obtain here due to the fact that he FCC,
in interpreting section 251, concluded that because local switch ng was
competitive in [SSC's] service territory and [SSG] had committed to pro isioning
EELs, Ameritech should be granted the federal right to no longer offe ULS to
service end users with four or more lines, after October 10, 2002.

Again, based upon our review of the statute, there is simply no r ason to
conclude that the legislature intended that [SSG] be allowed to re ove the
opportunity to purchase a network elements platform at any time 0 for any
reason. The language is straightforward, a telecommunications carrier m y use a
network elements platform to provide service to an end user, without qu litication
as to the number of lines the end user has in service. The statute is a so clear
that the obligations imposed are additional state requirements contem lated by
but not inconsistent with Section 261 (c) of the Federal Act, and not pree pted by
orders of the FCC. 220 ILCS 13-801(a). Given the legislature's pronou cement
that the legislation was passed in full view of Section 261 (c) and rele nt FCC
orders, and the fact that it has no "switch carve out" exception, the Co mission
concludes that none was intended and that none was needed to pas muster
under Section 261 (c). Accordingly, [SSG] will be required to rem ve this
reservation of rights from its tariff.

Section 13-801 Order, ~~455-56

This conclusion remains the only possible one to be drawn from the sta ute. The

plain language of Section 13-801 does not make any mention of business cust mers or

business service, nor does it exempt ILECs from providing network elements t CLECs

for the purpose of serving such customers. Since the General Assembly was perfectly

aware of the difference between business service and business customers 0 the one

hand, and residential customers on the other - indeed, it enacted a revision
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recognizing such a distinction in Public Act 92-22, the same enactment tha created

Section 13-801 - the lack of any such distinction in Section 13-801 must h ve been

completely intentional. See 220 ILCS 5/13-502.5 (service to business e d users

classified as competitive).

Moreover, to the extent that resort to extrinsic aids to construction are n

- a point the Staff does not concede - these also demonstrate that SBC's proposal

cannot be accepted. The legislative history of Public Act 92-22 demonstrate that the

General Assembly did not intend a mass market and enterprise market di tinction.

Public Act 92-22 derived from Senate Amendments #3 and #4 to House Bill 29 0 of the

92nd General Assembly. Senate Amendments #3 and #4 were adopted by th Senate

on May 30, 2001 and became the perfected version of HB 2900, later pass

House and signed by the Governor.

However, prior to enactment, on May 25, 2001, Representative Steve D vis filed

House Amendment #1 to Senate Bill 10. HA #1 to SB 10 was identical to Hous Bill

2900, except for certain modifications to what are now Sections 13-502.5 and 1 -801 of

the Public Utilities Act. Among other things, HA #1, Section 13-801 (d)(3) would have

read as follows:

Upon request, an incumbent local exchange carrier shall combine any equence
of unbundled network elements that it ordinarily combines for itself to provide
local exchange services to residence and small business c stomers
(customers with 4 or fewer access 24 lines), including but not Ii ited to,
unbundled network elements identified in The Draft of the Proposed meritech
Illinois 271 Amendment (12A) found in Schedule SJA-4 attached to E hibit 3.1
filed by Illinois Bell Telephone Company on or about March 28, 2001 with the
Illinois Commerce Commission under Illinois Commerce Commissio Docket
Number 00-0700.

In other words, the General Assembly considered, and rejected such a
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Thus, there is simply no way to read the statute as SBC sugge ts. The

Commission cannot and should not read the term "business end users" into the statute

where it does not exist. SBC's proposal must therefore be rejected.

This being the case, SBC's argument that it should be exempted from roviding

shared transport, directory assistance, operator services, signaling, and t e L1BD

database, must also be rejected.

In any event, there is no inconsistency between the Section 13-801 requirement

that SBC provide the switching element to enterprise customers and federal law and

regulations, provided the Commission does not require TELRIC pricing for thi network

element. The federal Section 271 requirement that the switching element be provided

to enterprise customers at non-TELRIC rates is wholly consistent with the FC finding

that enterprise switching is not a "Section 251" element. The same appli s to the

"enterprise switching" requirement of Section 13-801.

B. Combination of "Ordinarily Combined" UNEs

The Staff observes that the USTA /I decision vacated the rules egarding

impairment as to transport and enterprise switching. USTA II, 359 F.3d at 566 594-95;

2004 U.S. App. Lexis at 23, 108-110. The FCC took no appeal from this deci ion, and

has yet to promulgate final rules on remand.

Several things can, however, be stated with some degree of confidenc . First, in

its Triennial Review Order, the FCC stated that:

We decline to require BOCs, pursuant to section 271, to combine network
elements that no longer are required to be unbundled under section 25 . Unlike
section 251 (c)(3), items 4-6 and 10 of section 271 's competitive checkli t contain
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no mention of "combining" and, as noted above, do not refer bac to the
combination requirement set forth in section 251 (c)(3).

TRO, ~655, n.1989

Accordingly, under the federal scheme, a SOC need only combi e those

elements that it is required to offer on an unbundled basis pursuant to Section 51 (c)(3),

and need not combine them with other elements. Accordingly, the Commission s task is

to determine whether and to what extent existing federal law can be recon

Section 13-801 (d)(3).

As noted above, Section 13-801 (d)(3) requires SSC to combine "any

of unbundled network elements that it ordinarily combines for itself, includin but not

limited to, unbundled network elements identified in The Draft of the roposed

Ameritech Illinois 271 Amendment (12A)[.]" 220 ILCS 5/13-801 (d)(3). The Co mission

previously interpreted Section 13-801 (d)(3) as follows:

[T]he Illinois Legislature [has] established a different scheme, one whi h [SSG]
finds uncomfortable, but one we have been charged with enforcing. To hat end,
we conclude that we have been charged by the legislature with imposin a broad
based UNE combination requirement upon [SSG]. [SSC's] proposal is ot broad
based, and must be rejected.

Section 13-801 Order, ~165

The use of the term "unbundled network elements" in Section 13-801 (d)(3) is,

contrary to SSC's assertions, not dispositive. In its Section 13-801 der the

Commission determined that Section 13-801 contained no requirement that the

Commission conduct a "necessary / impair" analysis, finding that:

Finally, to the extent that [SSG] has argued that Section 251 (d)(2) of th federal
act requires a state commission to engage in a necessary and impair analysis
when dealing with any issue concerning unbundling, the Commission re ts on its
prior conclusion in the immediately preceding Section of this Order, that this
argument is, in reality, an attack on the constitutionality of Section 13 801 and
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that the Commission is not the appropriate body to whom to ma e these
arguments.

Section 13-801 Order, ~82.

The Commission's "prior conclusion" referred to above was that, where he word

"necessary" did not appear in Section 13-801, it could not be read in by im lication.

Section 13-801 Order, ~~41-43, 78. Indeed, it consigned "the concept of unb ndling in

the platform context to the scrap heap of time." Id., W5. Accordingly, the Co mission

cannot, without abandoning its previous reasoning - which was based upon he plain

statutory language - read a "necessary" requirement into Section 13-801 (d)(3).

This being the case, the term "unbundled network element" should b read to

mean something other than what it means in the federal scheme: i.e., "network

element", as defined in state law, with the word "unbundled" describing the fac that the

elements in question are simply not initially combined with other elements This is

consistent with the Commission's decision not to read "necessary" into th statute.

Accordingly, there is no compelling basis in the statutory language to alt r SSC's

unbundling obligation.

The Staff realizes - and the Commission should as well - that the d cision it

recommends here is arguably inconsistent with the federal scheme. However, the Staff

cannot recommend that the Commission depart from the plain statutory langu ge. The

Staff notes that the U.S. District Court accepted that this might be a possibilit when it

remanded the statute.

c. Termination of Enhanced Extended Loops ("EELs")
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The Commission found, in the Section 13-801 Order, that:

The Commission agrees with Staff, Joint CLECs and Golbalcom t at there
is nothing in section 13-801 that remotely suggests a collocation requir ment for
the termination of EELs. First, we agree with Staff that section 13- 01 (d)(3)
speaks only to Ameritech's obligation to combine the 12A combinatio s but is
silent in respect to the restrictions and conditions that were include in the
document, which are only now being reviewed by the Commission. Fu her, the
FCC has specifically recognized in the definition of dedicated t ansport
(which is one of the UNEs that make up an EEL) that it may ter inate in
places other than a collocation arrangement. Nothing in the newly enacted
legislation addresses this and we have been offered no reason t depart
from the FCC's definition and decline to do so here. In arrivin at this
conclusion we specifically reject Ameritech's self-serving rationale for the
legislature's requirement that it provide EELs. There is simply no indic tion that
the legislature expressed any interest in limiting the use to which EELs ight be
put "to enable a CLEC with a single collocation arrangement to incr ase the
number of potential customers it can serve by using the EEL to ransport
unbundled local loop from distant central offices within the LATA ba k to its
collocation arrangement." In fact such a limitation would contradict t e policy
underpinnings of the new legislation as expressed in section 13-801 (a : the 13­
801 (a) requirement that Ameritech provide interconnection, collocat on, and
network elements in any manner technically feasible to the fullest extent possible
to implement the maximum development of competitive telecommu ications
services offerings. We adopt the language of the Joint CLECs proposed ariff.

Section 13-801 Order, ~236 (emphasis added)

It is clear from the forgoing that the Commission did not base its concl sions on

the plain language of the statute. Rather, the Commission found "nothing in s ction 13-

801 that remotely suggests a collocation requirement for the termination of E Ls", lQ.,

or, for that matter anything that prohibited such a requirement. Signific ntly, the

Commission based its decision in part upon existing FCC rules, stating that:

Further, the FCC has specifically recognized in the definition of
transport (which is one of the UNEs that make up an EEL) that it may erminate
in places other than a collocation arrangement. Nothing in the newly enacted
legislation addresses this and we have been offered no reason to depa from the
FCC's definition and decline to do so here.

lQ..
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Thus, to the extent that (a) Section 13-801 does not impose or p ohibit a

collocation requirement; and (b) the Commission clearly based its decision 0 existing

FCC rules, the Staff sees no reason why the Commission cannot

decision, in a manner consistent with FCC rules, as SBC suggests.

As SBC correctly observes, see SBC IB at 36, the FCC has spoken to t is issue

in the period since the Commission adopted its Section 13-801 Order. Speci ically, in

the Triennial Review Order, the FCC found, with respect to collocation of ELs, as

follows:

[W]e find [that] ... each [EEL] circuit must terminate into a collocation overned
by section 251 (c)(6) at an incumbent LEC central office within the same LATA as
the customer premises; each circuit must be served by an interconnec on trunk
in the same LATA as the customer premises served by the EE for the
meaningful exchange of local traffic, and for every 24 DS1 EEL or the
equivalent, the requesting carrier must maintain at least one active S1 local
service interconnection trunk; and each circuit must be served by a Class 5
switch or other switch capable of providing local voice traffic.

TRO, ~597

Thus, the FCC has determined that EELs must terminate in c !location

arrangements. It is clear that the Commission may, and in this case should, a end the

Section 13-801 Order to provide that SBC need not permit CLECs to terminat EELs in

locations other than collocation arrangements.

D. Provision of Network Elements Platform

As noted above, SBC's obligation to combine elements under Se tion 13-

801 (d)(3) is, by the terms of the statute, not limited to those elements that must be

unbundled pursuant to an impairment determination made under Section 251 (d)(2)(B),
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but rather to those elements that it combines for itself, including but not limite to those

set forth in the Draft 12A. 220 ILCS 5/13-801 (d)(3). This bears upon the platfo m issue,

inasmuch as Section 13-801 (d)(4) states that:

A telecommunications carrier may use a network elements platform onsisting
solely of combined network elements of the incumbent local exchange arrier to
provide end to end telecommunications service for the provision of exi ting and
new local exchange, interexchange that includes local, local toll, and i traLATA
toll, and exchange access telecommunications services within the L A to its
end users or payphone service providers without the r questing
telecommunications carrier's provision or use of any other fa ilities or
functionalities.

220 ILCS 5/13-801 (d)(4)

As the Commission noted in its Section 13-801 Order. "[T]he legis ature, in

establishing the right of requesting carriers to utilize a network elements platform

consisting of combined network elements of [SSC], demonstrated its inten that the

Commission's actions had not gone far enough in providing requesting carrier

elements they required to provide the services they wanted to provide." Secti n 13-801

Order, ,-r452. As the Commission further noted, requesting carriers are pe itted to

provide telecommunications service using any network elements.1Q., W7. In s finding,

the Commission discarded the concept of unbundling "onto the scrap heap of

76. Thus, Section 13-801 (d)(4) permits telecommunications carriers to "use

elements platform" - with "network elements" as defined in Section 13-216 -" onsisting

solely of combined network elements of the incumbent local exchange carrier t provide

end to end telecommunications service[.]" 220 ILCS 5/13-801 (d)(4). lnde d, such

elements must be combined by SSC.

The Staff - again - notes that such a finding may prove difficult to reco cile with

federal law, but is nonetheless dictated by the plain terms of the statute.
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E. Unbundled Access to Splitters

Section 13-801 (a) of the Public Utilities Act provides, in relevant part, th

An incumbent local exchange carrier shall provide a r
telecommunications carrier with interconnection, collocation, network
and access to operations support systems on just, reasona Ie, and
nondiscriminatory rates, terms, and conditions to enable the provision 0 any and
all existing and new telecommunications services within the LATA, inclu ing, but
not limited to, local exchange and exchange access.

220 ILCS 5/13-801 (a)

Likewise, Section 13-801 (d)(4) states that

A telecommunications carrier may use a network elements platform c nsisting
solely of combined network elements of the incumbent local exchange arrier to
provide end to end telecommunications service for the provision of exi ting and
new local exchange, interexchange that includes local, local toll, and i traLATA
toll, and exchange access telecommunications services within the LA A to its
end users or payphone service providers without the r questing
telecommunications carrier's provision or use of any other fac lities or
functionalities.

220 ILCS 5/13-801 (d)(4)

The Commission, in determining that SBC was required to provide splitter,

referred to the Section 13-216 definition of network element, and reasoned as f 1I0ws:

Based upon our review of the current statutes, we conclude that a splitter
is a network element because it is equipment used in the provisioni g of the
transmission of information by electromagnetic or light means. Bee use the
splitter falls squarely within the definition of a network element and s ction 13­
801 (d)(4) forces the provision of a platform consisting of, apparently an and all,
"combined network elements," we conclude that the legislature m st have
intended that splitters be provided to any requesting carrier that seeks t provide
service through the purchase of a platform, without regard to whether t e carrier
wishes to provide voice grade or high speed service. We further con lude that
the legislature has rejected the Commission's previous definition of the' platform"
as what has come to be known as the "UNE-P," which consists of an u bundled
loop, switching functionality and shared transport. In our view, if the I gislature
had intended us to retain the status quo, it would have defined the platfo m as we
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have previously defined the UNE-P. The fact that it did not indicates to us its
displeasure with the definition we previously adopted and the pace of co petitive
entry in the various markets for telephony that has resulted.

Section 13-801 Order, 1177

This is sound reasoning, provided always that the splitter is being used t provide

a "local, local toll, and intraLATA toll, and exchange access telecommu ications

service[.]" 220 ILCS 5/13-801 (d)(4). However, this may not be an accurate

characterization of what a splitter actually does.

As the Section 13-801 Order observes, a splitter is a device that "sepa ates the

voice signal from the high speed signal at a point outside the customer's p emises."

Section 13-801 Order, 1174. The purpose of this is to "provide end user custo ers with

both voice grade and high speed service over a copper loop[.]" Id. In other w rds, the

splitter essentially is a device used to enable the provisioning of high-spee Internet

traffic simultaneously with - and over the same loop facility as- voice traffic.

Internet traffic has a number of characteristics that distinguish it from ot er types

of traffic that rides the public switched network. One of the most significant i the fact

that the FCC has found it to be something other than a "telecommunications service."

Order on Remand and Report and Order, 1144, In the Matter of 1m lementati n of the

Local Com etition Provisions in the Telecommunications Act of 1996 / In ercarrier

Compensation for ISP-Bound Traffic, FCC No. 01-131, CC Docket No. 96- 8; 99-68

(April 27, 2001)("ISP Remand Order"). There, the FCC found that:

We conclude that Congress's reference to "information access" in secti n 251 (g)
was intended to incorporate the meaning of the phrase "information a cess" as
used in the AT&T Consent Decree. The ISP-bound traffic at issue ere falls
within that category because it is traffic destined for an informatio service
provider. Under the consent decree, "information access" was purc ased by
"information service providers" and was defined as "the provision of s ecialized
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exchange telecommunications services . . . in connection with the ori ination,
termination, transmission, switching, forwarding or routing of telecommu ications
traffic to or from the facilities of a provider of information services." We onclude
that this definition of "information access" was meant to include all acce s traffic
that was routed by a LEC "to or from" providers of information services, f which
ISPs are a subset. The record in this proceeding also supports our inter retation.
When Congress passed the 1996 Act, it adopted new terminology. he term
"information access" is not, therefore, part of the new statutory fra ework.
Because the legacy term "information access" in section 251 (g) enco passes
ISP-bound traffic, however, this traffic is excepted from the scop of the
"telecommunications" SUbject to reciprocal compensation under section
251 (b)(5).

!9..

Moreover, the FCC determined - as it had done in the past - that intern t-bound

traffic is interstate, rather than intrastate in nature. Id., 1145.

It appears to the Staff that the splitter is therefore a device used to provide

something other than a "local, local toll, and intraLATA toll, and exchang access

telecommunications service telecommunications service", thereby removing it rom the

aegis of Section 13-801, which, as noted above, requires ILECs to unbundle network

elements for the purpose of prOViding such services, but not for others.

" in theIt might be argued that the definition of "telecommunications

federal definition, 47 U.S.C. §153(46); indeed, the Staff would in al ost all

is appropriate in light of the interstate nature of the traffic. Accordingly, the Co

Public Utilities Act, 220 ILCS 5/13-203, which is arguably more expansive

circumstances be the party advancing this position. Here, however, the federal

should amends its Section 13-801 Order to relieve SBC of the obligation t provide

splitters.
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Despite the foregoing, however, if the Commission perceives

reason to apply the state (rather than federal) definition of network elements to plitters,

it may do so and still maintain consistency between state and federal requi ements.

SSC can be required to provide access to splitters, where physically available, ursuant

to Section 13-801 at non-TELRIC rates and absent any other requirement uniquely

applicable to "Section 251" elements (notably, the "bundling" obligation of Sect on 251).

For the reasons given above, Staff sees no need for the Commission t require

unbundled access to splitters in SSC's tariff.

F. Terminating Access

In its Section 13-801 Order, the Commission found that:

[SSG] should not be allowed to charge terminating access to a CLEC th t utilizes
the ULS-ST portion of the network platform to provide intra-LATA tol calling.
[SSC's] argument that it has always done so, overlooks the fact that the
legislature has now changed [SSC's] way of doing business in numero sways.
In a previous section of this order, we concluded that the legisl ture, in
establishing the right of requesting carriers to utilize a network elements platform
consisting of combined network elements of [SSG], demonstrated its i tent that
the Commission's actions had not gone far enough in providing re uesting
carriers with the elements they required to provide the services they anted to
provide. We agree with the Joint CLECs that Ameritech has resisted roviding
carriers with the ability to provide intraLATA toll and that the legislature ntended
that this resistance end, post haste. To accept Ameritech's argume t that it
should continue to charge terminating access in light of the legislative en ctment,
would be to ignore the will of the legislature, which we cannot and will no do.

We also reject [SSC's] argument that terminating switching c nnot be
provided because it has not been required as an unbundled network ele ent. As
we noted previously, our view of the new legislation is that it has creat d a sea
change in the manner in which requesting carriers are to be provided ccess to
[SSC's] network architecture. The legislature did not speak to "u bundled
elements" or the UNE-P in Section 13-801 (d)(4). Rather, it required ac ess to a
"network elements platform consisting solely of combined network ele ents of
the incumbent local exchange carrier to provide end to end ... interexc ange, ..
. intraLATA toll and exchange access service ... " 220 ILCS 13-801 (d)( ) Again,
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as noted previously, network elements are defined to include equipmen used in
the provision of a telecommunications service. The terminating switching function
of ULS-ST fits this definition and requesting carriers must be given acces to it as
a network element, to complete intraLATA toll calls.

Section 13-801 Order, ~452-53

It is clear from the forgoing that the Commission reached this conclusi

upon its construction of the plain language of Sections 13-216 and 13-8 1(d)(4).

Section 13-801 (d)(4) provides that:

A telecommunications carrier may use a network elements platform c nsisting
solely of combined network elements of the incumbent local exchange arrier to
provide end to end telecommunications service for the provision of exi ting and
new local exchange, interexchange that includes local, local toll, and i traLATA
toll, and exchange access telecommunications services within the LA A to its
end users or payphone service providers without the re uesting
telecommunications carrier's provision or use of any other faci ities or
functionalities.

220 ILCS 5/13-801 (d)(4)

Section 13-216 provides that:

"Network element" means a facility or equipment used in the provis on of a
telecommunications service. The term also includes features, functi ns, and
capabilities that are provided by means of the facility or equipment, inclu ing, but
not limited to, subscriber numbers, databases, signaling syste s, and
information sufficient for billing and collection or used in the transmission routing,
or other provision of a telecommunications service.

220 ILCS 5/13-216

It is clear that the only conclusion that the Commission could reasona

from these provisions is that a CLEC has a right to (a) provide IntraLATA servi ,(b) on

an end-to-end basis, (c) through the use of nothing but network elements. T

the case, it is impossible to see how SSC can be permitted to charge te minating

access.
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Staff notes that this is a situation where the outcome might well be co sidered

somewhat harsh or unreasonable. This, however, is not an issue for the Commission to

resolve; as noted above, a harsh result is not a reason to invalidate a statute. hornton

v. Mono Mfg. Co., 99 III. App. 3d 722, 425 N.E. 2d 522 (2nd Dist. 1981). Howev r, to the

extent that the Commission determines that SSC need no longer provide a network

elements platform, this requirement would become moot.

G. Resale of Transport By Platform Purchasers

In its Section 13-801 Order, the Commission found that:

In terms of allowing a CLEC to "resell" the intraLATA toll portion of the network
elements platform to an IXC, we find no basis upon which to conclude t at such
an arrangement is proscribed by the "end user/payphone provider" lim tation of
Section 13-801(d)(4). Section 13-801 (d)(4) provides simply that re uesting
carriers may use a network elements platform to provide a nu ber of
telecommunication services, including local and interexchange. The iss e before
the Commission is whether the statute may be read as limiting to [SSG], the
opportunity to sell the portion of a platform utilized to provide intere change
service. No such limitation appears on the face of the statute. It speaks solely to
a telecommunication carrier's use of a network elements platform to provide
interexchange services, not the entity from whom a platform must be pu chased.
In this case, an IXC (unquestionably a telecommunications carrier) ould be
purchasing a portion of a platform to provide interexchange service from a
CLEC that had purchased an entire platform. The interexchange servic s would
be provided to the CLEC's local service end user, bringing the arra gement
within the purview of the statute. Ameritech asserts that in such a case it must be
the seller of the portion of the platform that allows such services to be provided
and must stand in privity of contract with the IXC. There is simply no such
limitation in the Act. Further, given our prior conclusion that the I gislature
intended its action to fundamentally change the telecommunications Ian scape in
Illinois, we are unwilling to read such a limitation into the Act. Accordi gly, the
CLECs proposal to resell intraLATA toll to IXCs is allowed.

Section 13-801 Order, ~454

In other words the Commission based its decision on the plain Ian uage of

Section 13-801 (d)(4). That section permits:
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A telecommunications carrier [to] use a network elements platform c nsisting
solely of combined network elements of the incumbent local exchange arrier to
provide end to end telecommunications service for the provision of exi ting and
new ... telecommunications services within the LATA ... [.]

220 ILCS 5/13-801(d)(4)

The telecommunications carrier is permitted to "use a network elements platform

consisting solely of combined network elements of the incumbent local e change

carrier[,]"; no mention is made of the network elements necessarily being p rchased

from the ILEC. Accordingly, the Commission's original construction of the provi ion was

correct; resale must be permitted under the clear statutory language. To the e tent that

the Commission determines that the platform need no longer be provided, 0 course,

such a finding would be unnecessary.

H. "Necessary" Requirement For Collocation of Equipment

In its Section 13-801 Order, the Commission found that:

In our view the legislature has determined that, in Illinois, it is ap ropriate
that Ameritech be required to bear additional obligations as the price t pay for
being the only ILEC being regulated under an alternative form of regula ion. One
of the additional requirements includes the physical or virtual collocati n of any
type of equipment for interconnection or access to network elemen s at the
premises of the incumbent local exchange carrier on just, reason ble and
nondiscriminatory rates. The statute does not speak to "necessary" equi ment or
otherwise limit by modification the obligation in any way, other than by roviding
a non-exclusive list of the pieces of equipment that might reasonably be laced in
a collocation arrangement. Contrary to Ameritech's assertion that the in lusion of
a modifier between "any" and "equipment" would have rendered th statute
unambiguous, our experience suggests otherwise. The inclusion of fa t driven
modifiers (in this case "necessary") is simply an invitation for litigants to parse
words and haggle over meanings. Here, the legislature has spoken istinctly,
succinctly and unambiguously; "any equipment" means just that.

Section 13-801 Order, ,-r41
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Again, it is abundantly clear that the Commission, in deciding this issue, ndered

its decision based upon the plain language of the statute. Section 13-801 (c), g verning

collocation, and entitled as such, provides in relevant part that:

An incumbent local exchange carrier shall provide for physical 0 virtual
collocation of any type of equipment for interconnection or access to network
elements at the premises of the incumbent local exchange carrier on just,
reasonable, and nondiscriminatory rates, terms, and conditions. The e uipment
shall include, but is not limited to, optical transmission equipment, mul Iplexers,
remote switching modules, and cross-connects between the faci ities or
equipment of other collocated carriers. The equipment shall also include
microwave transmission facilities on the exterior and interior of the in umbent
local exchange carrier's premises used for interconnection to, or for a cess to
network elements of, the incumbent local exchange carrier or a c 1I0cated
carrier, unless the incumbent local exchange carrier demonstrate to the
Commission that it is not practical due to technical reasons or space Ii itations.
An incumbent local exchange carrier shall allow, and provide for, t e most
reasonably direct and efficient cross-connects, that are consistent with s fety and
network reliability standards, between the facilities of collocated car iers. An
incumbent local exchange carrier shall also allow, and provide f r, cross
connects between a noncollocated telecommunications carrier's network
elements platform, or a noncollocated telecommunications carrier's ransport
facilities, and the facilities of any collocated carrier, consistent with s fety and
network reliability standards.

220 ILCS 5/13-801 (c)

In other words, the Commission declined to impose a "necessary" req irement

because none could be found in the plain language of the statute, which permits

collocation of "any type of equipment for interconnection or access to network

elements[.]" lQ. Moreover, such equipment "shall include, but is not limited t , optical

transmission equipment, multiplexers, remote sWitching modules, and cross- onnects

between the facilities or equipment of other collocated carriers." Id. It is clear from the

forgoing that the General Assembly did not intend to, and specifically did ot, limit

collocation of equipment to that satisfying a "necessary" test. The Commissi

not attempt to impose such a limitation here.
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I. Tariffing Requirements

SBC again urges the Commission to preempt state statutes, in this case ections

9-201 and 13-503, which require the filing of tariffs for all telecommunications

For the reasons set forth in detail elsewhere, the Commission should decline to 0 so.

SBC urges the Commission to decline to enforce valid state statutes becau e of the

alleged preemptive effect of a federal decision. This the Commission, as th agency

specifically charged with enforcement of those statutes, cannot and should not

VII. CONCLUSION

WHEREFORE, the Staff of the Illinois Commerce Commission re pectfully

requests that its recommendations be adopted in their entirety consistent with the

arguments set forth herein.
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